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TAX 
 
Treasury Finalizes Section 385 Debt Equity 
Rules 
 
Key Points 

 Final rule includes exemptions for ‘cash 
pooling’, certain foreign to foreign transactions 
and exemptions for certain regulated companies 

 Lengthy final rule will require substantial 
analysis to determine how it will impact 
business transactions 

 
This week, the Department of the Treasury 
(Treasury) finalized Internal Revenue Code 
(IRC) Section 385 earnings stripping and debt 
equity rules originally proposed in April 2016. 
The rules would reclassify some internal debt as 
equity investments to deter U.S. companies 
from inverting. Treasury said the final rules 
“narrowly target problematic earnings stripping 
transactions…while minimizing unintended 
consequences for regular business activities.” 
The final rules are scheduled to be published in 
the Federal Register, and will therefore be 
effective, on October 21.  
 
According to a Treasury fact sheet, final rules 
exempt “cash pooling” and regulated financial 
and insurance companies. Other exemptions 

include: loan transactions among only foreign 
subsidiaries of U.S. companies; transactions 
among subsidiaries organized as S 
corporations; and certain transactions between 
mutual funds that are regulated investment 
companies and real estate investment trusts. 
Companies will not be required to provide 
documentation on related-party lending until 
January 1, 2018.  
 
The final rule is 518 pages long, and as 
expected, quite complex. The analysis of the 
rule and Treasury’s changes in light of the 
volume of comments on the proposal has just 
started. It may be some time before companies 
can determine the extent to which the rules will 
impact day-to-day activities and other debt 
arrangements between related parties.  
 
There was a growing chorus from Congress to 
avoid rushing to finalize the regulations and to 

This Week in Congress 

 House – The House was in recess. 

 Senate –The Senate was in recess. 
 
Next Week in Congress 

 House –The House will be in recess until November 14. 

 Senate – The Senate will be in recess until November 14.  
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ensure the economic impact of the regulations 
was carefully considered. For example, House 
Ways and Means Committee Chairman Kevin 
Brady (R-TX) issued a statement after the final 
rule was released raising those points and 
noting he would review the rules carefully. In 
some contrast, House Ways and Means 
Committee Ranking Member Sander Levin (D-
MI) praised the policy direction of the rule and 
the fact that several issues were addressed in 
the final version.   
 
The significant economic impact of the rule 
certainly has the potential to be an area that will 
be subject to a lawsuit by groups opposed to 
the regulations.   
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
TRADE 
 
House Ways and Means Committee 
Announces Beginning of New Process for 
Miscellaneous Tariff Relief 
 
Key Points 

 Announcement offers opportunity to restart 
stalled process for tariff elimination on 
“miscellaneous tariffs” for items not produced 
in the U.S. 

 Businesses will have until December 12 to file 
a petition with the ITC for such relief, which is 
the first step under the new process 

 
The House Ways and Means Committee 
Chairman and Ranking Member and the Trade 
Subcommittee Chairman and Ranking Member 
announced that the new process for 
miscellaneous tariff relief would start with filing 
a petition by December 12, 2016 with the 
International Trade Commission (ITC) for 
such relief.  Under the process included in 

American Manufacturing Competitiveness Act 
(AMCA) of 2016 earlier this year, the ITC then 
creates a list of eligible products that Congress 
uses for legislation providing the tariff relief.  
Congressional legislation can only include those 
products submitted and reviewed by the ITC 
with an opportunity for public comment, and 
finally positively recommended by the ITC.  
 
As with prior miscellaneous tariff relief, the 
criteria for the ITC review include: 

 there is no objection by a ‘domestic 
producer’ of the merchandise, as 
defined in the statute;  

 it is administrable;  

 the estimated loss in revenue does not 
exceed $500,000 per calendar year; and  

 the benefit is available to any person 
importing the article.  
 

The ITC may make recommendations for 
technical corrections and modifications to a 
petition so that it meets these tests.  The ITC 
makes its recommendation by mid-2017; and 
then Congress may enact the legislation 
providing the tariff relief. 
 
For more information about trade issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 

Upcoming Dates 
November 8, 2016: Election Day 
November 14: House and Senate 
reconvene for lame duck session 
December 9: FY 2017 CR expire 
January 20, 2017: Inauguration Day 
February 6, 2017: President to submit 
FY 2018 budget request 
February 15, 2017: CBO releases 
annual budget and economic outlook 
March 15, 2017: Debt limit suspension 
ends 
September 30, 2017:  FY 2017 ends and 
FAA extension expires 
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Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
SEC Adopts Asset Management Rules 
 
Key Points: 

 The SEC adopted final rules on liquidity risk 
management programs and swing pricing for 
open-end funds, as well as to modernize the 
reporting of information by registered 
investment companies. 

 Chair White explained that she expects the 
Commission to consider final rules on the use 
of derivatives in the near term, with action to 
follow on other rules, such as requiring 
investment adviser business continuity and 
transition planning, as soon as possible. 

 
At an October 13, open meeting the Securities 
and Exchange Commission (SEC) voted to 
adopt three final rules:  

 “New rules and forms and amendments 
to certain rules and forms to modernize 
the reporting of information by 
registered investment companies”, 
which were approved by a 2-to-1 vote 
with Commissioner Michael Piwowar 
voting in opposition. 

 “New rules and amendments to certain 
rules and forms that would provide for 
liquidity risk management programs 
and related disclosures for open end 
management investment companies”, 
which were adopted by a unanimous 
vote. 

 “Rule and form amendments that 
would permit open-end management 
investment companies to use “swing 
pricing” under certain circumstances”, 
which were approved by a 2-to-1 vote 
with Commissioner Michael Piwowar 
voting in opposition. 

 

In a statement, Chair Mary Jo White 
emphasized the importance of enhancing 
reporting requirements, noting that they have 
not been updated in decades. She noted that 
the SEC adopted final rules for enhanced 
reporting requirements for investment advisers 
in August, and the rules being considered will 
give the SEC valuable new tools. She said for 
the first time funds will be required to report 
information about their complete portfolio 
holdings to the Commission monthly. She said 
funds will also report census-type information 
to the Commission annually. She noted that the 
new data reported to the SEC will include 
extensive information about the use of 
derivatives, basic risk metrics, securities lending 
activities, liquidity, and the pricing of portfolio 
instruments. White noted that the proposed 
rule included a provision to permit funds to 
provide shareholder reports and portfolio 
information on fund websites, but the SEC did 
not consider this provision as part of the final 
rule. She said SEC staff is exploring ways to 
better protect investors who prefer to receive 
printed shareholder reports in the mail, and 
that she asked the staff to prepare a 
recommendation for the Commission’s 
consideration by the end of the year.  
 
Piwowar said while he supports the goal of 
enhancing transparency, he could not support 
the reporting modernization rule. He expressed 
opposition to the decision to remove the 
proposed Rule 30e-3, which would permit 
registered investment companies to transmit 
periodic reports to their shareholders on a 
website. He said this rule could be considered 
by the end of the year, but expressed concern 
that this will not happen given the SEC’s busy 
agenda, which includes the Consolidated Audit 
Trail (CAT) and other important issues. He 
suggested that Rule 30e-3 can be considered by 
the end of the year if the SEC properly 
manages its resources.  

http://www.williamsandjensen.com/
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White explained three key components of the 
liquidity risk management rule: (1) funds will be 
required to classify each portfolio investment’s 
level of liquidity into one of four categories, 
based on the number of days in which the 
fund’s investment would be convertible to cash 
in current market conditions without the sale 
significantly changing the market value; (2) 
funds will be required to designate a minimum 
amount that the fund must invest in highly 
liquid investments convertible to cash within 
three business days without significantly 
changing the investment’s market value; and (3) 
funds will be required to limit the amount of 
illiquid assets held in the fund to 15 percent or 
less of the fund’s net assets. Piwowar stated 
that the liquidity risk management rule reflects 
careful consideration of public input, 
suggesting that it makes a number of 
improvements from the proposed rule, such as 
decreasing the number of liquidity 
classifications from 6 to 4. 
 
White said swing pricing would provide funds 
with an additional, optional tool to mitigate 
potential dilution and to better manage fund 
liquidity. She explained that under the rule, a 
fund that chooses to use swing pricing will 
adjust its net asset value (NAV) per share by an 
amount known as the “swing factor” in 
response to the costs associated with the 
shareholder purchase and redemption activity. 
She noted that the rule has a delayed 
implementation date of two years after 
publication in the Federal Register. She said 
this rule will require continued scrutiny. She 
said she has directed staff to closely monitor 
the use of swing pricing and issue a report two 
years after the effective date. Piwowar stated he 
could not support the swing pricing 
recommendation due to several investor 
protection concerns. He stated that it could 
open the door to gaming behavior, as swing 

pricing could allow firms to artificially enhance 
returns and allow funds to hide the true costs 
that investors will incur upon purchase. 
 
White noted that the Commission also 
proposed reforms to limit the amount of 
leverage that funds are permitted to obtain 
through the use of derivatives and require 
investment adviser business continuity and 
transition planning. She said SEC staff is 
developing recommendations for the final rules 
in these areas, and is also considering ways to 
implement annual stress testing by large 
investment advisers and large funds. She said 
she expects the Commission to consider the 
final rules on derivatives in the near term, with 
action to follow on the others as soon as 
possible. 
 
SEC Holds Meeting of the Small and 
Emerging Company Advisory Committee 
 
Key Points: 

 The Advisory Committee met to discuss 
Regulation S-K disclosure requirements and 
diversity on corporate boards, and to receive 
updates on equity market structure, and the 
tick size pilot program. 

 Division of Trading and Markets Director 
Stephen Luparello noted that the success of the 
tick size pilot program would be judged on 
market quality rather than whether it leads to 
additional research. 

 
On October 5, the Securities and Exchange 
Commission (SEC) convened a meeting of the 
Advisory Committee on Small and Emerging 
Companies (Advisory Committee) to discuss: 
(1) Regulation S-K Disclosure Requirements; 
and (2) Diversity on Corporate Boards. The 
Advisory Committee also received an update 
on equity market structure, the tick size pilot 
program, and the treatment of “finders.” SEC 
Chair Mary Jo White, in a statement, 

http://www.williamsandjensen.com/
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emphasized that the SEC staff is focused on 
Regulation S-K and the issue of disclosure. She 
said the issue of board diversity is very 
important to her, pointing to her experience as 
a member of the board and audit committee of 
a public company. She suggested that diverse 
boards contribute to better decision-making 
and performance. She noted that the tick size 
pilot program began this week and she is very 
interested in the data from the program. She 
expressed interest in ways to make small 
companies more aware of the different avenues 
available for raising capital in the securities 
markets.  
 
Commissioner Kara Stein stressed the need to 
reach a balance between providing necessary 
disclosures to investors and avoiding burdening 
companies. She questioned whether disclosures 
should be scaled at each point in a company’s 
growth, and how disclosures should be 
restructured to benefit small companies. She 
said the Regulation S-K concept release asked 
commenters about whether scaled disclosures 
should be provided to companies with strong 
track records of compliance. Stein also 
discussed the link between board diversity and 
improved performance, as evidenced in 
multiple studies. She suggested that board 
diversity is material for investors.  Stein noted 
the two year tick size pilot program, and she 
urged the Advisory Committee to work with 
the Equity Market Structure Advisory 
Committee (EMSAC) on how to promote 
liquidity for small cap stocks.  
 
SEC Division of Trading and Markets Director 
Stephen Luparello said the tick size pilot 
program became effective on Monday, noting 
that there would be an extended rollout until 
the end of the month. He said the SEC will be 
evaluating data as the pilot progresses rather 
than waiting until the end, which will allow 
better assessment on whether to continue the 

program. He said some advocates for the 
program contended that it could lead to 
additional research, but suggested that this will 
not be the litmus test for the program. Rather, 
he said the success of the program will be 
judged based on market quality. Luparello said 
the SEC has taken other actions to help the 
small capitalization company space, but has 
found “little traction” with the participants in 
the markets. He stated that the SEC examined 
the creation of venture exchanges, but the 
industry was not supportive as they have not 
determined how to make money in that space. 
He said the SEC has a broad market structure 
agenda, with multiple proposals out for 
comment on issues such as alternative trading 
system (ATS) transparency, registration of 
broker-dealers, and an anti-disruptive trading 
rule. He noted that they are also working on a 
maker-taker access fee pilot program and the 
Consolidated Audit Trail (CAT).  
 
CFTC Holds Roundtable on Central 
Counterparty Resilience and Recovery 
 
Key Points: 

 The roundtable focused on the CPMI-IOSCO 
guidance on central counterparty resilience and 
recovery. 

 
On October 6, the staff of the Commodity 
Futures Trading Commission (CFTC) held a 
roundtable to discuss the Committee on 
Payments and Market Infrastructures (CPMI) 
and International Organization of Securities 
Commissions (IOSCO) guidance on central 
counterparty (CCP) resilience & recovery. 
 
CFTC Chairman Timothy Massad stated that 
the he has been actively engaged in CCP issues 
and is interested in the panel’s thoughts on the 
guidance. CTFC Chief Counsel Robert 
Wasserman stated that the domestic impacts 
caused by international regulations must be 

http://www.williamsandjensen.com/
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kept in mind when considering the new 
guidance.  He noted, however, that there are a 
number of economic incentives toward CFTC’s 
regulatory alignment with international 
standards. Wasserman urged participants to be 
specific in their comment letters on what 
should be changed in the guidance.  
 
Court of Appeals Finds CFPB Structure 
Unconstitutional 
 
Key Points: 

 The U.S. Court of Appeals for the District of 
Columbia Circuit ruled that the CFPB’s 
structure is unconstitutional because it vests too 
much power in one individual. 

 The Bureau will be allowed to continue to 
operate, but the President will be allowed to 
remove the Director at will, rather than only 
for cause. 

 
On October 11, the U.S. Court of Appeals for 
the District of Columbia Circuit ruled against 
the Consumer Financial Protection Bureau 
(CFPB) in a case brought by PHH 
Corporation. PHH had sought to strike down a 
$109 million enforcement action issued against 
them by the CFPB on the grounds that CFPB’s 
status as an independent agency headed by a 
single Director violates Article II of the 
Constitution. 
 
The court’s decision noted that “no 
independent agency exercising substantial 
executive authority has ever been headed by a 
single person. Until now.” The decision added 
that “the Director enjoys more unilateral 
authority than any other officer in any of the 
three branches of the U.S. Government, other 
than the President.” The court summarized its 
decision:   
 

In sum, the CFPB departs from 
settled historical practice 

regarding the structure of 
independent agencies. And that 
departure makes a significant 
difference for the individual 
liberty protected by the 
Constitution’s separation of 
powers. Applying the Supreme 
Court’s separation of powers 
precedents, we therefore 
conclude that the CFPB is 
unconstitutionally structured 
because it is an independent 
agency headed by a single 
Director. 

 
The decision further explained that the 
Bureau’s single directorship model differs from 
the commission model of other independent 
agencies, stating:  
 

In lieu of Presidential control, 
the multi-member structure of 
independent agencies acts as a 
critical substitute check on the 
excesses of any individual 
independent agency head – a 
check that helps to prevent 
arbitrary decisionmaking and 
thereby to protect individual 
liberty. This new agency, the 
CFPB, lacks that critical check 
and structural constitutional 
protection, yet wields vast 
power over the U.S. economy. 

 
The decision noted that while PHH had 
contended that the entire Bureau should be 
shut down until Congress could address this 
constitutional flaw, Supreme Court precedent 
dictated the use of a narrower remedy. The 
decision explained that: 
 

Here, that targeted remedy will 
not affect the ongoing 

http://www.williamsandjensen.com/
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operations of the CFPB. With 
the for-cause provision severed, 
the President now will have the 
power to remove the Director 
at will, and to supervise and 
direct the Director. The CFPB 
therefore will continue to 
operate and to perform its 
many duties, but will do so as 
an executive agency akin to 
other executive agencies headed 
by a single person, such as the 
Department of Justice and the 
Department of the Treasury. 

 
House Financial Services Committee Chairman 
Jeb Hensarling (R-TX) issued a press release 
commending the court’s decision. He described 
the CFPB as “the most powerful and least 
accountable Washington bureaucracy in 
American history.” Hensarling noted that the 
Financial CHOICE Act, which the Committee 
reported last month, would replace the current 
single director with a bipartisan, five-member 
commission.  
 
Ranking Member Maxine Waters (D-CA) 
issued a press release in which she reiterated 
her support for the Bureau. Waters stated, 
“After years of industry and Republican attacks 
falsely claiming that the CFPB is 
unconstitutional and that it must be eliminated, 
it’s no surprise that a small panel of the 
country’s most conservative judges has made 
such an anti-consumer ruling.” She added, 
“Nevertheless, the ruling does affirm the 
CFPB’s right to continue to pass new 
regulations and enforce consumer protection 
laws under a single director.” Waters stated that 
“the CFPB continues to do its important work 
on behalf of all consumers, regardless of 
special-interest efforts to dismantle it.” 
 

CFPB Finalizes Rule Extending 
Protections for Prepaid Accounts 
 
Key Points: 

 The final rule extends consumer protections to 
prepaid cards, mobile wallets, payroll cards 
and other prepaid accounts. 

 
On October 5, the Consumer Financial 
Protection Bureau (CFPB) approved a final 
rule to “create comprehensive consumer 
protections for prepaid accounts under 
Regulation E, which implements the Electronic 
Fund Transfer Act.” As noted in a CFPB press 
release, the “new rule applies specific federal 
consumer protections to broad swaths of the 
prepaid market for the first time.” The press 
release notes that the rule covers traditional 
prepaid cards, including general purpose 
reloadable cards, mobile wallets, person-to-
person payment products, payroll cards, 
student financial aid disbursement cards, tax 
refund cards; and certain federal, state, and 
local government benefit cards such as those 
used to distribute unemployment insurance and 
child support. 
 
A statement by CFPB Director Richard 
Cordray noted that the rule requires financial 
institutions to meet several requirements, 
including “(1) they must limit consumer losses 
when funds are stolen or cards are lost; (2) they 
must investigate and resolve errors that occur; 
and (3) they must give consumers free and easy 
access to their account information.” Cordray 
also stated, “In addition to these requirements 
governing prepaid accounts, financial 
institutions must offer protections similar to 
those for credit cards if they allow a prepaid 
account to be used to access certain credit 
extended by the institution, its affiliates, or its 
business partners.” 
 
The rule goes into effect on October 1, 2017. 

http://www.williamsandjensen.com/
http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=401143
http://democrats.financialservices.house.gov/news/documentsingle.aspx?DocumentID=400146
http://files.consumerfinance.gov/f/documents/20161005_cfpb_Final_Rule_Prepaid_Accounts.pdf
http://files.consumerfinance.gov/f/documents/20161005_cfpb_Final_Rule_Prepaid_Accounts.pdf
http://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-strong-federal-protections-prepaid-account-consumers/
http://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-strong-federal-protections-prepaid-account-consumers/
http://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-cfpb-director-richard-cordray-prepaid-accounts-rule-press-call/


Williams & Jensen – Washington Update October 14, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 8 of 22 

 
CFTC Issues Proposed Rule on Cross-
Border Swaps 
 
Key Points: 

 The proposed rule would address the cross-
border application of registration thresholds 
and business conduct standards for swap 
dealers and major swap participants. 

 
On October 11, the Commodity Futures 
Trading Commission (CFTC) approved by 
unanimous vote proposed rules and 
interpretations relating to the application of 
certain swap provisions of certain regulations 
to cross-border transactions. The proposed rule 
will have a 60 day comment period. As 
described in a CFTC press release, the 
proposed rule: 
 

defines key terms for cross-
border transactions and 
addresses the cross-border 
application of the registration 
thresholds and external 
business conduct standards for 
swap dealers and major swap 
participants. It also addresses 
whether and to what extent 
these thresholds and standards 
would apply to swap 
transactions that are arranged, 
negotiated, or executed using 
personnel located in the United 
States (ANE transactions). 

 
This is the most recent action the CFTC has 
taken regarding cross-border swap issues. In his 
statement in support of the proposal, CFTC 
Chairman Timothy Massad said “the proposal 
provides a clear standard for determining 
whether a swap dealing transaction should be 
included in an entity’s calculation of whether it 

must register as a swap dealer.” Massad 
explained: 

The proposal states that for 
U.S. persons, as well as those 
non-U.S. persons whose swaps 
are guaranteed by a U.S. person 
or that are a financially 
consolidated subsidiary of a 
U.S. ultimate parent (FCS), all 
swap dealing transactions must 
be included. All other persons 
would include swap dealing 
transactions with counterparties 
that are U.S. persons or FCSs, 
as well as swaps that have a U.S. 
guarantee, unless the swap is 
executed anonymously on a 
registered platform and cleared. 
The Proposed Rule provides a 
similar counting framework for 
the major swap participant 
registration threshold. 

 
Commissioner Sharon Bowen issued a 
statement in support of the proposal but noted 
that she has concerns with its treatment of 
conduit affiliates and “dealing activity that 
occurs in the US with US personnel from the 
trading desk of a non-US dealer.” 
Commissioner Christopher Giancarlo released 
a statement indicating that he would support 
releasing the proposal in order to receive public 
comment. He stated, “Since this proposal only 
addresses registration thresholds and external 
business conduct standards, the Commission 
says it intends to address the application of 
other Dodd-Frank swap requirements to ANE 
Transactions in subsequent rulemakings as 
necessary and appropriate.” However, he 
indicated that until that happens, he urges 
CFTC staff “to extend no-action letter 16-64 in 
order to provide clarity that those swap 
requirements do not apply to ANE 
Transactions” to provide certainty to the 

http://www.williamsandjensen.com/
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marketplace “that all the swap requirements 
not addressed in today’s rulemaking will not 
apply to ANE Transactions until the 
Commission takes further action.” 
 
CFTC Approves an Order Regarding Swap 
Dealer Registration De Minimis Exception 
 
Key Points: 

 Under the order the swap dealer de minimis 
threshold will remain at $8 billion until 
December 31, 2018.  

 
On October 13, the Commodity Futures 
Trading Commission (CFTC) approved an 
order establishing December 31, 2018 as the 
swap dealer registration de minimis threshold 
phase-in termination date. As described in a 
CFTC press release:  
 

the de minimis threshold will 
remain at $8 billion until 
December 31, 2018 instead of 
changing to $3 billion on 
December 31, 2017. Adopting 
this Order will provide 
additional time to consider this 
critical issue and will provide 
certainty to market participants. 
Absent further action by the 
Commission, the phase-in 
period would terminate on 
December 31, 2018, at which 
time the de minimis threshold 
will be $3 billion. 

 
In a statement, CFTC Chairman Timothy 
Massad said that pushing back the date is a 
responsible step for reasons including: (1) the 
staff completed the study on the threshold and 
“estimated that lowering the threshold would 
not increase significantly the percentage of 
interest rate swaps (IRS) and credit default 
swaps (CDS) covered by swap dealer 

regulation, but it would require many additional 
firms to register” including potentially “some 
smaller banks whose swap activity is related to 
their commercial lending business”; (2) the 
study notes shortcomings in the data, 
particularly nonfinancial commodity swaps, 
which are “very different than the IRS and 
CDS markets; and (3) it is reasonable “to adopt 
a rule setting capital requirements for swap 
dealers before addressing the threshold.” 
Massad stated his hope that the CFTC can act 
on a reproposal soon, and that the “one-year 
delay will also allow us to more fully assess how 
the new margin requirements are working.” 
 
Upcoming Hearings and Events 
October 19 
FDIC Open Meeting: The Federal Deposit 
Insurance Corporation (FDIC) will hold an 
open meeting to consider an advanced notice 
of proposed rulemaking (ANPR) on 
“Interagency Enhanced Cyber Risk 
Management Standards.” 
 
October 20 
FDIC Advisory Committee: The Federal 
Deposit Insurance Corporation (FDIC) 
Advisory Committee on Economic Inclusion 
(ComE-IN) will meet “to discuss the results 
and release of the full FDIC National Survey of 
Unbanked and Underbanked Households.” 
The Advisory Committee will also discuss 
“expanding access to safe transaction accounts, 
as well as initial lessons learned from the FDIC 
Youth Savings Pilot Program.” 
 
October 24 
U.S. Treasury Market Structure: The 
Department of the Treasury, the Federal 
Reserve Board, the Federal Reserve Bank of 
New York, the Securities and Exchange 
Commission (SEC), and the Commodity 
Futures Trading Commission (CFTC) will hold 
a second conference on the “Evolving 
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Structure of the U.S. Treasury Market”. The 
agenda will include remarks from: Federal 
Antonio Weiss, Counselor to the Secretary, 
Department of the Treasury; CFTC Chairman 
Timothy Massad; SEC Chair Mary Jo White; 
and Daleep Singh, Acting Assistant Secretary 
for Financial Markets, Department of the 
Treasury.  
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 
crowdfunding and peer-to-peer payment 
systems. 
 
October 27 
Consumer Advisory Board: The Consumer 
Financial Protection Bureau (CFPB) will hold a 
meeting of its Consumer Advisory Board to 
discuss “student loan servicing issues, debt 
collection, and trends and themes.” CFPB 
Director Richard Cordray is scheduled to speak 
at the event. 
 
November 2 
Federal Advisory Committee on Insurance: 
The Treasury’s Federal Insurance Office (FIO) 
will hold a meeting of its Federal Advisory 
Committee on Insurance (FACI). 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 
policy; stress testing; interconnectedness; 

market and funding liquidity; central 
counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY & ENVIRONMENT 
 
EIA Releases Outlook for Winter Fuels and 
Home Heating Costs 
 
Key Points: 

 The Energy Information Administration 
issued its annual “Short-Term Energy and 
Winter Fuels Outlook” for the upcoming home 
heating season.  

 The Outlook forecasts that “average U.S. 
household expenditures for natural gas, heating 
oil, electricity, and propane will increase this 
winter (October 1 through March 31) 
compared with last winter.” 

 
On October 13, the National Association of 
State Energy Officials (NASEO) and the U.S. 
Energy Information Administration (EIA) held 
the 2016-2017 Winter Energy Outlook 
Webinar. The webinar addressed global oil 
supply uncertainty and the effects of projected 
winter weather on the demand for heating and 
key transportation fuels. The event showcased 
the release of the EIA’s annual “Short-Term 
Energy and Winter Fuels Outlook”.   
 
Presenters included: NASEO Executive 
Director David Terry; EIA Administrator 
Adam Sieminski; EIA Short-Term Energy 
Outlook Product Manager Tim Hess; and Citi 
Research Commodities Director Anthony 
Yuen. 
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In his presentation describing the Short-Term 
Energy Outlook, Hess explained that overall 
heating  expenditures are expected to be higher 
than last year but are comparable to, or lower 
than, the average of winters from 2010-11 
through 2014-15. He added, however, that 
electricity expenditures are expected to be 
higher. He also reported that: 

 There is “a lot of regional variation in 
terms of heating fuels”, with natural gas 
important across the country, electricity 
more prevalent in the South, and 
heating oil used predominantly in the 
Northeast; 

 Prices for all fuels are forecast to be 
higher than last winter but heating oil 
and propane prices are expected to 
remain below 2010-2014 levels when 
crude oil prices were higher; 

 The National Oceanographic and 
Atmospheric Administration (NOAA) 
forecasts the U.S. heating degree days 
this winter to be 13 percent higher than 
last winter but below the 10 year 
average; 

 Natural gas reserves are starting the 
season with a high inventory; and 

 Propane expenditures are forecast to be 
higher than last winter but 20 percent 
lower than the average winter 
expenditures between 2010-11 and 
2014-15. 

 
PHMSA Issues Final Rule for Pipeline 
Safety Emergency Orders 
 
Key Points: 

 Last week, PHMSA released an interim 
final rule setting forth the process for issuing 
emergency orders addressing pipeline safety 
issues that could affect more than one pipeline 
operator. 

 Congress directed PHMSA to implement 
emergency order authority for pipeline safety 
issues in the recently-enacted “Protecting our 
Infrastructure of Pipelines and Enhancing 
Safety Act of 2016”. 

 
On October 3, the Pipeline and Hazardous 
Materials Safety Administration (PHMSA) 
published an interim final rule (IFR) 
establishing “Enhanced Emergency Order 
Procedures” for pipelines. PHMSA issued the 
IFR to implement Section 16 of the 
“Protecting our Infrastructure of Pipelines and 
Enhancing Safety Act of 2016” (“PIPES Act”) 
(P.L. 114-183).  
 
Section 16 of the PIPES Act authorizes the 
Secretary of Transportation to issue emergency 
orders related to pipeline safety if “an unsafe 
condition or practice, or a combination of 
unsafe conditions and practices, constitutes, or 
is causing an imminent hazard…” Through 
Section 16, Congress directed PHMSA to issue 
temporary regulations establishing emergency 
order authority within 60 days of enactment 
(August 20, 2016), and to promulgate 
permanent regulations within 270 days of 
enactment (March 19, 2017).   
 
The IFR closely tracks the language included in 
Section 16 of the PIPES Act in establishing the 
criteria, contents and appeals process for 
pipeline safety emergency orders.    
 
PHMSA explained that it issued an IFR, rather 
than proceed with the normal notice and 
comment rulemaking process, because of the 
tight deadline set by Congress. It also asserted 
that the “IFR solely affects agency enforcement 
procedures to implement the emergency order 
provisions of the law and; therefore, this 
rulemaking results in no additional burden or 
compliance costs to industry.”  
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The IFR specifies that PHMSA must consider 
the impacts of issuing an emergency order on: 

 “public health and safety;” 

 “the national or regional economy or 
national security;” and 

 “the ability of owners and operators of 
pipeline facilities to maintain reliability 
and continuity of service to customers”.  

 
PHMSA must also consider the “result of 
consultations with appropriate Federal 
agencies, State agencies, and other entities 
knowledgeable in pipeline safety or 
operations.” 
 
The IFR sets forth the required contents of the 
written emergency orders, which must include: 

 “The violation, condition, or practice 
that constitutes or is causing the 
imminent hazard;” 

 “Those subject to the order;” 
 “The restrictions, prohibitions, or 

safety measures imposed;” 
 “The standards and procedures for 

obtaining relief from the order;” 
 “How the order is tailored to abate the 

imminent hazard and the reasons [other 
legal] authorities…are insufficient to do 
so;” and  

 “How the considerations [i.e.: impacts 
on “public health and safety” the 
“…economy or national security”; and 
“…reliability and continuity of service”] 
were taken into account. 

 
The IFR also establishes a process for 
appealing an emergency order. Entities that are 
“subject to and aggrieved by an emergency 
order” may petition for “review to determine 
whether the order will remain in place, be 
modified, or terminated”. The appeals process 
includes administrative review by the 
Department of Transportation, as well as 

appeal of a final agency decision to “the 
appropriate District Court of the United 
States.” 
 
The statute requires PHMSA to complete its 
review of a petition challenging an emergency 
order within 30 days, but allows the agency to 
extend an emergency order by 30 day 
increments, “pending the disposition of [a] 
petition…”   
 
Upcoming Hearings and Events: 
 
October 17 
Furnace Efficiency Standards: The 
Department of Energy will hold a public 
meeting on the Supplemental Notice of 
Proposed Rulemaking (SNOPR) on “Energy 
Conservation Standards for Residential 
Furnaces”.     
 
October 20 
FERC Meeting: The Federal Energy 
Regulatory Commission (FERC) will hold its 
monthly open meeting.   
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski.   
 
November 16-17 
Pipeline Safety R&D: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a Pipeline Safety Research 
and Development Forum. As described by 
PHMSA, the forum will provide an 
opportunity for “public, government and 
industry pipeline stakeholders to develop a 
consensus on the technical gaps and challenges 
for future research.”   
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For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Alex Hopkins contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
Latest New START Data Show Russia 
Above Limit 
 
Key Points: 

 Russia has reported data showing it has too 
many warheads on deployed ICBMs and 
submarine-launched ballistic missiles than is 
allowed by New START Treaty set to take 
effect in 2018 

 There is dispute as to whether Russia will 
continue to be above the limit or meet its 
commitment in two years 

 
On October 1, the Department of State 
released the latest figures on implementation of 
the “Measures for the Further Reduction and 
Limitation of Strategic Offensive Arms” (aka 
the New START Treaty), which shows the 
number of deployed strategic nuclear weapons 
of the U.S. and Russia. Most notably, these 
figures confirm the trend of Russia being above 
the cap of 1,550 set to take effect in 2018 for 
one category of strategic nuclear weapons (i.e. 
“Warheads on Deployed intercontinental 
ballistic missiles (ICBMs), on Deployed 
submarine-launched ballistic missiles (SLBMs), 
and Nuclear Warheads Counted for Deployed 
Heavy Bombers”). 
 
As to be expected, different parties are 
interpreting the data differently. House Armed 
Services Committee Chairman Mac Thornberry 
(R-TX) issued a statement in which he claimed 
that: 
 

This latest development is further 
evidence of what this ‘reset’ actually 
is— a mistake and a failure.  The 
numbers are clear: while we cut our 
U.S. nuclear forces, the Russians have 
built more.  This is on top of Russia’s 
massive 10-to-1 advantage in tactical 
nuclear weapons, multiple violations of 
the INF Treaty, continued aggression in 
Syria and Ukraine, and its suspension of 
the Plutonium Management and 
Disposition Agreement (PMDA). In its 
rush to the exits, the Obama 
Administration must not compound 
these failures by changing nuclear 
policy.  

 
Conversely, the Federation of American 
Scientists’ Nuclear Information Project 
Director Hans Kristensen claimed in a blog 
posting that: 
 

The latest set of so-called New START 
treaty aggregate data published by the 
U.S. State Department shows that 
Russia is continuing to increase the 
number of nuclear warheads it deploys 
on its declining inventory of strategic 
launchers. Russia now has 259 
warheads more deployed than when the 
treaty entered into force in 2011. Rather 
than a nuclear build-up, however, the 
increase is a temporary 
fluctuation cause by introduction of 
new types of launchers that will be 
followed by retirement of older 
launchers before 2018. Russia’s 
compliance with the treaty is not in 
doubt. In all other categories, the data 
shows that Russia and the United States 
continue to reduce the overall size of 
their strategic nuclear forces.  
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In 2013, the Congressional Research Service 
explained in a report that: 
 

New START provides the parties with 
7 years to reduce their forces, and will 
remain in force for a total of 10 years. 
It limits each side to no more than 800 
deployed and nondeployed land-based 
ICBMs and SLBM launchers and 
deployed and nondeployed heavy 
bombers equipped to carry nuclear 
armaments. Within that total, each side 
can retain no more than 700 deployed 
ICBMs, deployed SLBMs, and 
deployed heavy bombers equipped to 
carry nuclear armaments. The treaty 
also limits each side to no more than 
1,550 deployed warheads; those are the 
actual number of warheads on deployed 
ICBMs and SLBMs, and one warhead 
for each deployed heavy bomber. 

 
 
U.S. Joins Other Nations In Issuing Joint 
Declaration on Armed Drones 
 
Key Points: 

 The U.S. and like-minded nations have issued 
a framework to allow for greater control of 
armed drone sales and export 

 However, China, Russia, Israel and other 
nations were not parties to the effort 

 
On October 5, the Department of State (State) 
released the “Joint Declaration for the Export 
and Subsequent Use of Armed or Strike-
Enabled Unmanned Aerial Vehicles (UAVs),” 
an agreement reached by 48 nations, including 
the U.S., to place limits on how armed drones 
are sold and used. In its fact sheet, State stated 
that the “Joint Declaration will serve as the 
basis for discussions on a more detailed set of 
international standards for the export and 
subsequent use of armed or strike-enabled 

UAVs, which the United States and its partners 
will convene in Spring 2017.” However, it is 
not clear how effective the Joint Declaration 
and any follow on steps may be because a 
number of nations, including China, Russia, 
Israel, France, and Brazil, did not join the 
effort.  
 
In the Joint Declaration, the signatories claimed 
that “recognizing that misuse of armed or 
strike-enabled UAVs could fuel conflict and 
instability, and facilitate terrorism and 
organized crime, the international community 
must take appropriate transparency measures to 
ensure the responsible export and subsequent 
use of these systems.” State explained in its fact 
sheet that “[t]his Joint Declaration reflects a 
logical next step in this process by: 

 Establishing broad international 
consensus that, as with other weapon 
systems, the use of armed or strike-
enabled UAVs is subject to 
international law, including both the 
law of armed conflict and international 
human rights law, as applicable; 

 Committing to the responsible export 
of armed or strike-enabled UAVs in 
line with existing relevant international 
arms control and disarmament norms, 
as well as consistent with multilateral 
export control and nonproliferation 
regimes; 

 Acknowledging the benefits of 
transparency on the export of armed or 
strike-enabled UAVs including 
reporting of military exports through 
existing mechanisms, where 
appropriate; and 

 Pledging continued international 
dialogue about the export and use of 
armed or strike-enabled UAVs in light 
of the rapid development and 
proliferation of UAV technology, and 
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welcoming additional countries to join 
the Joint Declaration.” 

 
State took the opportunity of this agreement to 
tout the Obama Administration’s U.S. Export 
Policy for Unmanned Aerial Systems issued in 
February 2015, which: 

established a new policy designed 
specifically for U.S.-origin military and 
commercial UAS. This new policy, 
governing the international sale, 
transfer and subsequent use of U.S.-
origin military UAS, supplements and 
builds upon the U.S. Conventional 
Arms Transfer Policy and is consistent 
with the requirements of the Arms 
Export Control Act and the Foreign 
Assistance Act which govern all U.S. 
military transfers. The new policy also 
governs the international sale, transfer 
and subsequent use of U.S.-origin 
commercial UAS, supplementing and 
building upon the Export 
Administration Regulations which 
govern all U.S. commercial transfers. 

 
DOD Advisory Committee Flags Issues For 
Next Administration 
 
Key Points: 

 The Defense Business Board released its 
recommendations for the Presidential transition 
teams in terms of addressing DOD challenges 
in the next administration   

 The Board identified the Deputy Secretary’s 
management responsibilities and FY 2018 
budget as the biggest challenges  

 
This week, the Department of Defense’s 
(DOD) Defense Business Board (DBB) 
released a report aimed at the Presidential 
Transition Committees on which issues the 
next leadership at DOD should focus on which 
reforms to implement.  

 
The DBB explained that “[a] good deal of the 
beginning chapters [of the report] focus on 
establishing the elements of a smooth 
transition, and the need to identify and prepare 
the incoming Defense team so it can hit the 
ground running as soon as the President takes 
office.” The DBB stated that “[b]eyond the 
immediate transfer of responsibility, we 
identified key enterprise-level, transition-related 
topics and developed a series of concrete 
recommendations in the following categories, 
all of which are designed to improve the 
performance of the Department:  

 Institutionalize the role of the Deputy 
Secretary as the Chief Management 
Officer  

 Provide direct support to the Deputy 
Secretary from the Deputy Chief 
Management Officer  

 Alter the institutional culture by making 
speed and cost valued commodities  

 Reduce layers and breadth of decision 
making and increase accountability at 
the lowest levels by tracking 
performance  

 Fix an unaffordable structure of 
personnel costs and benefits” 

 
The DBB explained that “[i]n our report, the 
Board urges a major shift in the management 
of the Department…[and] [w]e detail the 
urgent need to redefine the role of the Deputy 
Secretary.” The DBB stated that “[i]n the past, 
it has been quite normal for the Deputy to 
spend significant time away from the Pentagon, 
either “filling in” for the Secretary or on 
matters requiring coordination with other 
agencies, international partners, or the White 
House.” The DBB asserted that “[t]he adverse 
consequence of this has been an insufficient 
attention to the important primary function of 
managing the Department…[and] [t]he 
management challenges of this, the largest 
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institution on the planet, require the full-time 
attention of a Chief Management Officer.” The 
DBB explained that “[o]ur report describes 
those management challenges that require 
attention and the role that we recommend as 
the sole assignment for the Deputy Secretary.”  
 
The DBB noted that “[t]he final (and perhaps 
most important) issue for the Transition Team 
to consider is the budget.” The DBB explained 
that “[t]he FY 2018 budget is being developed 
now and we strongly recommend that a team 
be assembled to understand and monitor its 
progress…[and] [a]t the same time, thoroughly 
review the FY2017 budget submission in order 
to formulate any amendments that might be 
needed, for submission no later than March 31, 
2017.”  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
CMS Issues Final Rule on the Quality 
Payment Program 
 
Key Points:  

 The Quality Payment Program is part of the 
Medicare Access and CHIP Reauthorization 
Act of 2015 which ended the Sustainable 
Growth Rate formula. 

 Performance data will need to be sent in by 
March 31, 2018 and the first payment 
adjustments based on performance go into effect 
January 1, 2019.  

 
On October 14, the Centers for Medicare and 
Medicaid Services (CMS) announced the 
release of the final rule for the new Medicare 
Quality Payment Program. The program is part 
of the Medicare Access and CHIP 
Reauthorization Act of 2015 (MACRA) and 
aims to promote quality patient care while 

controlling escalating costs in Medicare. The 
Program will reward the delivery of high-quality 
patient care through the Advanced Alternative 
Payment Models (Advanced APMs) and the 
Merit-Based Incentive Payment System (MIPS)  
 
The Quality Payment Program applies to 
physicians, physician assistants, nurse 
practitioners, clinical nurse specialists, and 
certified registered nurse anesthetists who bill 
Medicare more than $30,000 a year or provide 
care for more than 100 Medicare patients per 
year. All participants must begin collecting 
performance data by October 2, 2017 and send 
in performance data by March 31, 2018. 
Medicare will then provide feedback on that 
data before payment adjustments are made on 
January 1, 2019. The size of this payment 
adjustment will depend on how much data is 
submitted and the quality results. 
 
Advanced APMs must be a CMS Innovation 
Center model, Shared Savings Program, or 
federal demonstration program; require 
participants to use certified electronic health 
record (EHR) technology; base payments for 
services on quality measures; and be a Medical 
Home Model or require participants bear more 
than nominal financial risk. Sufficient 
participation in an Advanced APM allows for 
an additional 5 percent incentive payment 
during 2019 to 2024 as well as exemption from 
MIPS reporting requirements.  
 
Those participating in traditional Medicare 
rather than an Advanced APM will be in MIPS. 
CMS estimates 500,000 clinicians will be 
eligible to participate in MIPS in the first year 
of the program. MIPS replace the Medicare 
Meaningful Use, Physician Quality Reporting 
System, and Value-Based Payment Modifier 
program ended under MACRA. MIPS 
participants will be measured in four 
performance categories as outlined in MACRA: 
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quality (60 percent); improvement activities (15 
percent); advancing care information (25 
percent); and cost which will be calculated 
from adjudicated claims beginning in 2018. 
 
The Quality Payment Program is designed to 
make it easier for practices with 15 or fewer 
clinicians or those in rural or other shortage 
areas to report the necessary data for 
incentives. MACRA also provides $20 million 
each year for five years to support training and 
education for Medicare clinicians working in 
small group practices or underserved areas.  
 
Upcoming Hearings and Events 
 
October 17 
Obesity: The National Academy of Medicine 
will hold its 2016 annual meeting with the 
theme “Reversing the Dramatic 30 Year Rise in 
Obesity and Type 2 Diabetes.” 
 
Mental Health: The American College of 
Emergency Physicians will hold a conference 
call briefing on “the rise of psychiatric 
emergencies in hospital emergency rooms and 
longer wait times in mental health crises.” 
 
Cancer Moonshot: Vice President Joe Biden 
and Mrs. Biden will deliver remarks at an event 
to present the Cancer Moonshot report to the 
cancer community and the American people.  
 

October 18 
Health Care Policy: The U.S. Chamber of 
Commerce will hold its fifth annual Health 
Care Summit “Health Forward,” focusing on 
the employer-sponsored health care system. 
 
Biosimilars: The Friends of Cancer Research 
and Duke University’s Margolis Center for 
Health Policy will hold a forum on “The 
Future of the U.S. Biosimilars Market: 
Development, Education and Utilization.” 

 
Health Care Policy: The National Coalition 
on Health Care will hold a briefing on 
“Previewing the 2017 Health Care Policy 
Agenda.”  
 
Affordable Care Act: The U.S. Chamber of 
Commerce will hold a conference on “The 
Affordable Care Act and the Future of Health 
Reform: Looking Back and Looking Forward.” 
 
October 19 
Population Health: The National Academy of 
Sciences will hold a workshop on “Building 
Sustainable Financing Structures for Population 
Health.” 
October 20 
Biosimilars: The Food and Drug 
Administration will hold a meeting to discuss 
proposed recommendations for the 
reauthorization of the Biosimilar User Fee Act 
(BsUFA) for fiscal years 2018 through 2022. 
 
October 21 
Veterans’ Health: The Alliance for Health 
Reform will hold a briefing on “Health Care 
for Veterans: Where Things Stand and Next 
Steps.” 
 
Drug Prices: The Partnership for Quality Care 
will hold a forum titled, “PART II: The 
Sustainability of Prescription Drug Prices.” 

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
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TRANSPORTATION AND 
INFRASTRUCTURE  
 
Voluntary International Aircraft Emissions 
Standards Released 
 
Key Points: 

 ICAO released the text of a new voluntary 
emissions reduction regime that would obligate 
the airlines of participating nations to offset 
emissions and seek to stabilize total emissions 
at 2020 levels 

 The 65 nations (including the U.S.) that have 
pledged to participate account for 80% of the 
world’s airline emissions 

 A number of entities would be carved out of 
the new regime 

 
On October 6, the International Civil Aviation 
Organization (ICAO) reached agreement on 
“on a new global market-based measure 
(GMBM) to control CO2 emissions from 
international aviation” according to their press 
release. The new pact would seek to cap global 
aircraft emissions at 2020 levels through the 
implementation of a system to allow airlines to 
offset emissions of greenhouse gases. However, 
the program is voluntary and would carve out 
non-airline aircraft and a number of nations. 
Yet, some 65 nations accounting for almost 
80% of international aviation emissions have 
pledged to join the new system. Moreover, 
some critics of the new agreement allege that 
the emissions reductions through full 
implementation are quite modest and could 
likely be achieved by the current pace of fuel 
and energy efficiency measures being installed 
on current and next generation passenger 
aircraft. 
 
ICAO stated that implementation of the 
Carbon Offsetting and Reduction Scheme for 
International Aviation (CORSIA) “will begin 
with a pilot phase from 2021 through 2023, 

followed by a first phase, from 2024 through 
2026.” ICAO stated that “[p]articipation in 
both of these early stages will be voluntary and 
the next phase from 2027 to 2035 would see all 
States on board…[and] [s]ome exemptions 
were accepted for Least Developed Countries 
(LDCs), Small Island Developing States 
(SIDS), Landlocked Developing Countries 
(LLDCs) and States with very low levels of 
international aviation activity.” 
 
The White House claimed in a fact sheet that 
“[t]oday’s action builds on last year’s historic 
Paris Agreement and demonstrates continued 
American leadership and global momentum 
behind ambitious action to address climate 
change.” The Obama Administration stated 
that “[t]he world’s nations have now agreed to 
an ambitious yet pragmatic approach to using 
market principles to constrain emissions from 
the international aviation sector…[that] results 
in a net peak at 2020 levels for covered 
international aviation emissions.” The 
Administration stated that “[s]pecifically, the 
peak will be achieved by setting a price on 
carbon emissions from the aviation sector, 
allowing airlines to either reduce their 
emissions or offset them through crediting, and 
allowing countries to begin participating in the 
effort in a staged approach.” The 
Administration stated that “[o]ver the life of 
the measure, up to 80 percent of international 
aviation emissions above the 2020 level would 
be offset with the possibility for increased 
coverage with additional participation…[and] 
[b]y 2027, nearly all countries with major 
international airlines will be included in this 
measure and will offset their emissions above 
2020 levels.” 
 
The White House explained the “Key Elements 
of the Global Market-Based Measure” thusly: 

 Reducing or Offsetting international 
aviation emissions:  Starting in 2021, 
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airlines covered by the measure will 
purchase emissions offset credits to 
account for their growth in emissions 
above 2020 levels. 

 Participation:  The measure is designed 
to encourage the broadest participation 
possible, while providing flexibility by 
giving countries the option to 
participate from the beginning in 2021, 
or waiting until 2024 or 2027 for 
countries that have limited capacity or 
that need technical assistance to 
participate.  Already, a diverse range of 
over 65 countries representing over 85 
percent of global air traffic have 
decided to participate starting in 2021 – 
reinforcing the wide agreement that 
combatting climate change requires 
universal action from all countries. 

 Review:  The measure will be 
thoroughly reviewed every three years 
to consider improvements based on 
experience implementing the measure. 

 Incentive for action:  By putting a price 
on carbon emissions from aviation, this 
market-based measure will provide an 
incentive to further technology 
improvements, air traffic efficiency 
improvements, and the development 
and use of sustainable alternative fuels. 

 
Amtrak OIG Flags PTC Implementation 
Issues 
 
Key Points: 

 The Inspector General found that Amtrak has 
more work to do to meet the December 2018 
deadline and relied on DOT estimates that 
Amtrak may need to pay railroads $350 
million for costs associated with 
implementation  

 
On October 6, the Amtrak Office of Inspector 
General (OIG) released its assessment of 

Amtrak’s efforts to implement Positive Train 
Control (PTC) by the statutorily set deadline of 
December 31, 2018 in a report titled “Safety 
and Security: Progress Made in Implementing 
Positive Train Control, but Additional Actions 
Needed to Ensure Timely Completion of 
Remaining Tasks.” Notably, the OIG found 
that Amtrak may need to pay up to $350 
million in unforeseen expenses to reimburse 
railroads over whose tracks Amtrak operates 
for costs associated with PTC implementation.  
 
The OIG noted that “[t]he company has made 
significant progress implementing 
PTC…[h]owever, it still must complete a 
significant number of remaining tasks, 
including completing system installations on 
tracks it owns and operates, and installing 
onboard systems on the 303 locomotives that 
travel over its long-distance and state-
supported routes.” The OIG stated that 
“[c]ompleting these tasks by December 2018 
could be challenging given their complexity and 
the company’s current program management 
approach, which diffuses accountability and 
leaves the company vulnerable to cost and 
schedule risks.” 
 
The OIG stated that “[t]he company has 
completed the installation of PTC systems on 
track it owns or operates along the Northeast 
Corridor (NEC) and in Pennsylvania and 
Michigan, and these systems are 
operational…[and] [t]his is about 67 percent 
(about 608 route miles) of its total planned 
trackside installations (about 901 route miles).” 
The OIG added that “[t]he Mechanical 
department has also completed installation of 
PTC on almost all of its locomotives that 
operate in revenue service on the NEC.” The 
OIG stated that “[t]he  program office still 
must complete the remaining 33 percent of its 
planned trackside installations, all of which are 
outside the NEC (about 293 route miles), and 
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several other key tasks before the December 
2018 deadline, including:  

 submitting a safety plan to the Federal 
Railroad Administration (FRA) for 
approval of the Advanced Civil Speed 
Enforcement System (ACSES) PTC 
system used on the NEC and 
connecting rail corridors  

 installing the Interoperable-Electronic 
Train Management System (I-ETMS) 
PTC system on segments of the NEC 
and on other segments between 
Philadelphia and Harrisburg, and 
upgrading ACSES technical standards 
to meet FRA interoperability 
requirements  

 resolving issues of potential radio 
frequency spectrum interference with 
ACSES on the northern end of the 
NEC because an interference-free radio 
frequency spectrum is critical to the 
operation of ACSES  

 installing I-ETMS on the company’s 
fleet of 311 diesel locomotives5 that 
operate on the company’s long-distance 
and state-supported routes  

 
The OIG stated that “[o]pportunities exist to 
ensure the timeliness of PTC implementation 
by addressing the program management 
weaknesses we identified in our 2012 and 2015 
reports…[and] [s]pecifically, the full cost of all 
implementation tasks has not been fully 
estimated and may cost the company hundreds 
of millions more than is currently budgeted.” 
 
The OIG noted that the Department of 
Transportation (DOT) “estimates that the 
company may need to reimburse host railroads 
for PTC installation and ongoing trackside 
maintenance costs incurred solely for the 
support of Amtrak operations.” The OIG 
stated that “[h]ost railroads have formally 
notified the company they may seek about $350 

million in reimbursements for PTC installation 
costs and ongoing maintenance 
expenses…[and the DOT] is negotiating the 
amount of these charges with the host railroads 
to attempt to control costs.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
FCC Announces Meeting To Consider A 
Revised Broadband Privacy Rule 
 
Key Points: 

 The FCC Chairman releases a fact sheet on a 
revised broadband privacy rule for ISPs that 
retains a controversial opt-in requirement for 
certain “sensitive” information 

 The FCC will vote on the rules at an October 
27 meeting 

 
On October 6, the Federal Communications 
Commission (FCC) Chairman announced in a 
blog posting that the FCC will vote on a 
revised broadband privacy rule governing how 
Internet Service Providers (ISPs) can use and 
share personal information of subscribers at its 
October 27 meeting. However, the text of the 
FCC’s proposed rules will not be available until 
this meeting. Nonetheless, it appears that the 
FCC has perhaps modified the opt-in 
requirement for some sensitive information 
from its original proposed rules. However, it is 
not clear from the FCC’s fact sheet or 
Chairman Tom Wheeler’s blog posting the full 
extent of the modifications but the following 
“sensitive” information would require 
affirmative agreement from consumers before 
use or sharing: geo-location (typically the real-
world location of a mobile phone or other 
device); children’s information; health 
information; financial information; Social 
Security numbers; web browsing history; app 
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usage history; or the content of 
communications. 
 
In his blog posting, Wheeler explained that:  
 

Under the proposed rules, an ISP 
would be required to notify consumers 
about what types of information they 
are collecting, specify how and for what 
purposes that information can be used 
and shared, and identify the types of 
entities with which the ISP shares the 
information. 
 
In addition, ISPs would be required to 
obtain affirmative “opt-in” consent 
before using or sharing sensitive 
information. Information that would be 
considered “sensitive” includes geo-
location information, children’s 
information, health information, 
financial information, social security 
numbers, web browsing history, app 
usage history, and the content of 
communications such as the text of 
emails. All other individually 
identifiable information would be 
considered non-sensitive, and the use 
and sharing of that information would 
be subject to opt-out consent. 

 
If the FCC votes to approve the revised rules, 
then the FCC will have cleared the last 
procedural hurdle in implementing new rules 
that may govern how ISPs can or cannot use 
information gleaned from so-called “affiliates.” 
It is not clear at this point when the new rules 
would go into effect (presumably 3 or 6 
months into the future), but under 
longstanding administrative law once the FCC 
issues the final rule, those who assert the rule 
negatively affects them may sue to block 
and/or overturn the rules in court (e.g. ISPs).  
 

It is also worth keeping in mind that should the 
FCC’s net neutrality rules (aka the Open 
Internet Order) be struck down by the United 
States Court of Appeals for the District of 
Columbia Circuit on rehearing the case en banc 
or by the Supreme Court of the United States, 
then the broadband privacy rules would also be 
struck down by implication because the FCC is 
using the authority to impose the latter by 
reclassifying ISPs in the former rulemaking 
under Title II of the Communications Act. 
Therefore, net neutrality litigation bears 
watching as it moves through the court system. 
 
G7 Releases Cybersecurity Elements For 
Financial Services Sector 
 
Key Points: 

 The G7 has agreed upon and released today 
“nonbinding, high-level fundamental 
elements…designed for financial sector private 
and public entities to tailor to their specific 
operational and threat landscape, role in the 
sector, and legal and regulatory requirements” 

 These very high level recommendations on how 
to bolster cybersecurity appear to be aimed at 
both public and private sector entities in the 
financial services industry 

 
On October 11, the Group of Seven nations 
(G-7) released the “G-7 Fundamental Elements 
of Cybersecurity for the Financial Sector,” a set 
of voluntary principles drafted by the G-7 
Cyber Expert Group, a body co-chaired by 
Deputy Secretary of the Treasury Sarah Bloom 
Raskin. The Department of the Treasury 
(Treasury) and the Federal Reserve Board 
released the document as did the six other G-7 
nations.  At the May 2016 G-7 summit, in 
recognition of the growing cyber threats to 
financial systems and companies, the G-7 
nations released “G7 Principles and Actions on 
Cyber” that led to the formulation of the G-7 
Fundamental Elements of Cybersecurity for the 

http://www.williamsandjensen.com/
https://www.treasury.gov/resource-center/international/g7-g20/Documents/G7%20Fundamental%20Elements%20Oct%202016.pdf
https://www.treasury.gov/resource-center/international/g7-g20/Documents/G7%20Fundamental%20Elements%20Oct%202016.pdf
http://www.state.gov/s/cyberissues/releasesandremarks/258028.htm
http://www.state.gov/s/cyberissues/releasesandremarks/258028.htm


Williams & Jensen – Washington Update October 14, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 22 

Financial Sector. However, there is no 
proposed regulatory or legal action connected 
with the release of these nonbinding elements 
of cybersecurity nor is there any indication that 
future binding standards are being worked on. 
 
In their press release, Treasury and the Federal 
Reserve Board stated that “[t]he fundamental 
elements help address cyber risks facing the 
financial sector from both entity-specific and 
system-wide perspectives.” The agencies stated 
that “[t]he elements are building blocks that 
public or private entities in the financial sector 
can use to design and implement their 
cybersecurity strategy…[and] [p]ublic 
authorities, including finance ministries, central 
banks, and regulators, can also use the elements 
to inform their efforts to both protect the 
financial sector from cyberattacks and to 
effectively respond to and recover from 
incidents when they occur.”  
   
Treasury and the Federal Reserve Board stated 
that “[t]he eight elements start with entities 
establishing cybersecurity strategies and 
operating frameworks tailored to their specific 
cyber risks, and assigning roles and 
responsibilities for personnel implementing, 
managing, and overseeing those strategies and 
frameworks.” The agencies stated that “[t]he 
elements also call on entities to identify 
activities that present cyber risks and 
implement controls to protect against and 
manage those risks.” The agencies stated that 
“[i]n addition to covering how entities should 
respond to, recover from, and share 
information on cyber incidents, the elements 
reinforce the need for a dynamic process of 
continuous learning, through which entities 
systematically re-evaluate their cybersecurity 
strategies and frameworks based on lessons 
learned as their operational and threat 
environments evolve.” 
 

For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
https://www.treasury.gov/press-center/press-releases/Pages/jl0570.aspx
mailto:mdkans@wms-jen.com

	TAX
	TRADE
	FINANCIAL SERVICES
	ENERGY & ENVIRONMENT
	DEFENSE
	HEALTH
	TRANSPORTATION AND INFRASTRUCTURE
	TECHNOLOGY

